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MOTION TO DISMISS. 


\1TLS DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


DONALD L. JACKSON, 


MOTION TO DISMiS> 
Civil Action No. 
UNITED STATES OF AMERICA ana 
STATE OF NEW YORF, 


Defendants. 


Comes now the defendant State of New York, and moves this 
Honorable Court pursuant to Rule 12 of the Federal Rules of 
Civil Procedure to dismiss the plaintiff's complaint on the 
following grounds: 

: Lack of jurisdiction. 

(a) This Court lacks jurisdiction over the subject 
matter. 

(b) This Court lacks territorial jurisdiction. 

(c) The complaint fails to raise a substantial 
constitutional question. 

The Complaint fails to state a cause of action. 
Plaintiff has brought other actions in which he has 
demanded the same or similar relief. 

As good cause therefor the defendant State of New York 
represents as follows: 

l. The summons and complaint were served on an Assistant 
Attorney General in Albany, New York on March 22, 1974. 


2. In the instant action plaintiff, among other things, 


challenges the constitutionality of Article VI, section 20 


of the New York State Constitution and the tax exempt status 


of certain foundations. 
ae The prior actions brought by plaintiff in which 


he has demanded the same or similar relief are t following: 


2 
Mction to Dismiss. 
The plaintiff brought an action entit] 

‘Vv. Donald t:-dackson_v. City of Buffalo, 
Erie and State of New York" in the United 
District Court for the Western Distric 
York (Civil Action No. 1971-478). A copy of the 
complaint is annexed heieto as Exhibit A. Plaintiff 
among other things requested in said action that 
Article VI, section 20 of the New York State 
Constitution be declared unconstitutional. By 
decision and order dated July 26, 1973, Hon. John T. 
Curtin, United States Judge, dismissed the action 
for failure to state a cause of action. A copy of 
said order is annexed hereto as Exhibit B. The 
plaintiff filed a notice of appeal on August 1, 1973, 
but has not otherwise perfected his appeal. 
(b) Plaintiff brought an action entitled 
"Rev. Donald L. Jackson v. Judge Alois C. Mazur, 
Judge Frank R. Ba;yaer, Judge Matthew J. Jasen, 
Attorney Frank A. Sedita, Jr., Attorney Michael 
Suhalla,-and The State of New York" in the United 
States District Court for the Western District of 
New York (Civil Action No. 1973-386), a copy of 
which is annexed hereto as Exhibit C. Plaintiff 


among other things attacked in the complaint in that 


action, proceedings held in the City Court, City of 


Buffalo, as wel) as each of the judges and attorneys 
who were connected with those proceedings. That 
action also questioned the constitutionality of 


Article VI, section 20 of the New York State 


3 


Motion to Dismiss 


and Estell 
Foundation, Inc. 


Fahny R. and Grac 


George P. 
Shultz’ I he Un od Sti I trict Court for the 


District of Columb was transferred, sua s¢ 


nte 
to the Western Dis New York (Civ Action 

No. 1974-185). A copy said complaint is annex 
hereto as Exhibit D. Plaintiff among other thi: 
sought in that action to have the tax exempt status 

of the defendant foundations revoked. 

(d) Plaintiff also brought an action against the 
above-named foundations in the United States District 
Court, Western District of New York (Civil Action No. 


1971-592). By an order of the Court dated March 23, 


1974, the plaintiff was permitted to serve an amended 


complaint upon: Judge William J. Regan, Hon. Mario A. 
Procaccino, Hon. Louis J. Lefkowitz, Hon. H. B. Mosher, 
Hon. George P. Shultz and Hon. Donald L. Alexander. 

A copy of said amended complaint and order is annexed 


hereto as Exhibit E. Plaintiff among other things 
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Motion to Dismiss 


Respectfully submitted, 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendant 

State of New York 


MICHAEL F. COLLIGAN 
Assistant Attorney General 
The Capitol 

Albany, New York 12224 
Telephone: (518) 474-7185 
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Exhibit A — Complaint f{. . Declaratory Judgment 
annexed to Motion. 
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sclling judicial 
st. od they hav 
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10. That the Federal C tituttior r rant  : 
t rity t t any qualificatisns ! 9 an rt 
0 vixl gs my rights grantcd by the Federal stitution, 
ll. That the only rcquircmonts for any Judg$hip ic to be 


3 mc the right to a trial by my an impartial jury as reg 


tu 6th Amé¢ndment of U. S. Constitution. 


13. That Article 6 Sectivn 20 of tho New York State Constitrti 
lcpr ives me rights grantcd by Article IV Sectiin 2 (1) of the. Us. Ss 
Constitution ( The citizons of cach Stuto shall’bo cntitl to all 


* 


privilcgos and immunitics of citizens in the several Stat Se), that 


5. Se Constitution has nv cducational requirements tos be a judge and 


U. 5. Constitutizn docs not require a porson to be Lawycr, to. hc 
Judgecship. 
1h. That the irticloe 6 Secticn 20 of N ow Yor tate Constitution 


haperte, 
mo G right to scck and hold the office of City Court Judge, County 


Court Judge, State Suprome Court Judge, Surrogate Court Judge, Family 
art Judge snd the State Court of Appeals, or any office of Judge 
in th stat f Now York, without duc proccss vf the law, which 
yic lates the Sth 2nd 14 .mendmentment ci U. S. Constitution, which 
statos (lkth .imdnement) "All persons born or naturalized in the Unit« 
sntes, and subjcet to the jurisdiction thoroof, aro citizons of the 
Ynitced Stdtces and of the State wheroin they reside. No State shall 
make or cnforco any law which shall abridge tho privileges or 
immunitios of citizens of the Unitcd States; nor shall any statc 
Wuprive any porson of lifc, liberty, or property, without duc proccss 
of law; nor dony tc any person within its jurisdiction tho oqual 
protection of the laws." 

15. That citizons can be @dcctod to legislatures in local and 
sity ani State Government and not bo an Attornoy, howcever undor 
Article 6 Section 20 of Now York State Constitution, 2 person must 
be @ lawyer to apply che laws that non-lawycrs pass. 

16, That one cv t use the oxuse tho lawyers sre better judzcs 
for they Know the lan, facts will bear out that these lawyers arc nee 
able to vb jugéazes fox the ppenls courts ar vcr burden with bad 
court decisions by these judges acting under the auth rity cf 


Sectton 20 ticle o, -f Now York otate nstituticn. 


9 


Exhibit A — Complaint for Declaratory Judgment 
annexed to Motion. 
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RECE!: 
UNITED STATES DIS‘RICT COURT 
WLSTERM DISTRICT OP NEW YORK JUL2 (1 
¢ 


RV. S. Givl. 


REV. DONALD L. JACKSON CUFFAL 


Plaintiff 
~va- Civil 1971-73 
CITY OF BUFFALO 


COUNTY OF ERIE ana 
STATE OF NGHW YORK 


APPEARANCES: Plaintiff pro se. 

Anthony Manguso, Carporation Counsel, 

City of Buffalo, Bufialo, Yew York, 

for defendant City of Buffalo. 

Plaintiff allcges in his complaint that 

Article 6, Section 20 of the New York Gtato Consatitu- 
tion violates the United States Constitution. ‘he 
pertinent part of tho challenge.) New York constitu- 


tional provision sets out the qualifications ror 


holding judicial office in Ucw York State. Article 


6, Section 20a provides: 


Wo person, 
holds such of! 
date of ti.is 
the ofiltce of 
appeals, justi. 
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Exhibit B — Order annexed to Motion. 


court, or jucye of the court of claius 
unless he has been adaitted to prac- 
tice lew in t.is state at least ten 
years. No person, other than one who 
holds such office at the effective 
date of this urticle, may assuno the 
office of judje of the county court, 
eurrojate’s court, family court, a 
court for the city of Now York ostab- 
lished pursuant to scction fifteen of 
this article, district court or city 
court outsice thy city of New York 
unless he has been acaitted to prac- 
tice law in this stato at least five 
yesra or such greatcr nusver of years 
as tho Icgislature may doteruina. 


Jurisdiction in this action is alleged to be based upon 
the Civil Rights Act (42 U.S.C. §1933, 28 U.S.C. $1343). 
Plaintiff states that hecause he is not a 
member of the bar, he is ‘not entitled to be a candidate 
for any New York judicial post. le alleges that this 
Seqeiredent é{eedininates againgt hiw because he is 
black and thus has not been afforded the educational 
Opportunities of white citizcas. The complaint re- 
quests that the Hew York constitutional provision here 
challenged be declared violative of the federal Consti- 
tution, that all judieial offices in the state ba du- 
clared vacant, and that all previous state judicial 


cecisions be declare@g null and vof¢@d. wie < Yaive 


16 
Exhi Order annexed to Motion. 
also requosts dcanmcges of $1,000,000.00. plaintiff} 
moved for a preliminary injunction and the City of 
Buffalo has moved to dic:aiss the complaint on tue 
grounds that it is nct a proper party. 

Although plaintiff's feleral constitatici.t 
Claims are sowcwhat Jifficult to determine, they + 
to be based upon the cqual protcction and Cue pro. 
Clauses of the fourtcenth emencuwent, the privileges 
and immunities clause [Article 4, 42(1)}, and the 
sixth amendwent right to trial by jury. 

The court finds that, on the facts alleccd, 
plaintiff does not state a claim under the privilescs 
and imounities clause or the sixth asencment. 

Tho New York constitutional requirement that 
candidates for judicial office be mexLors of the bar 


ie designed to provide the stato with a qualified ju- 


Giciary. Plaintiff has not alleged facts chowing 


arbitrary or capricious action, or intentional or 
invidious discrimination by the btate. The state 


requirceent serves @ usclul leyiti ato state pur; 
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Exhibit B — Order annexed to Motion. 
On thena facts, the court finds 
stated a clain unkr the ec lial protection or cus 


ccse Clause of tho fourte—.:"h 


Ve Maxylend, 3uG U.S. 420, 4¢1 (1251). 


a preliminary injunction is dcnicda. 

On motion of tle City of buffalo, the i.stion 
to disuiss the complaint as to the City of Buffalo is 
granted. The other two defendants have not filed 
motions, but no uscful purposo would be s«rve by per- 
mitting the actions ayainst the oller two narties to 
renain,. 

The court, on Lts own motion, shall disci: 
the complaint against the acefrniunt County of Erie and 
defendant State of New York. 

The Clerk is directed to file a juc ment 
Gisalssing the cowplaint ajainst all Ccfendants. 


So ordercda, 


ut! Be Cane kis 
United Stalcs Matrict Juc 
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TRANSCRIPT OF PROCEEDINGS on 3-3-75. 


UNITED STATES LISTRICT 
WESTER iT arlcT oF 


REV. DOWALD L. JACKSON, 
Plaintiff, 
— 
CIVIL DOCKET 
UNITED STATES OF AMERICA NO. 1974-293 
and 


STATE OF NEW YORK, 


Defendants. 


& @ 2 @ @ @ 6 @ 46-27 © 2 @ 2 0.4 86.2 28 


Proceedings held before the HON. JOHN T. 


CURTIN, United States District Judge, in Part I, United States 


Court House, Buffalo, New York, on March 3, 1975. 


APPEARANCES: REV. DONALD L. JACKSON appears pro se. 


RICHARD J. ARCARA, United States Attorney, 
Attorney for the Defendant UNITED STATES 
OF AMERICA; THEODORE J. BURNS, Assistant | 


| 


United States Attorney, of Counsel. 


LOUIS J. LEFKOWITZ, Attorney General of 

the State of "lew York, Attorney for the 

Defendant STATE OF NEW YORK; MICHAEL F. 

COLLIGAN, Assistant Attorney General, of 
Counsel. 


HR. 
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Transcript of Proceedings on 3-3-75. 


+3, Reverend Donald 
eGalinst the United States. mr. Burns 
OVernuent, and w! is here, - Mr, 
lligan 


COLLIGAN : Yes, your Honor, for the State. 


COURT: Mr. Jackson, I have received today, - 


you have served an additional affidavit 
in Support of your three judge court 
application. 

JACKSON: Yes, your Honor, I received an 
affidavit on it but it came Saturday. 
They sent it to the wrona address which 
it took me so lona to get it, so I submit 
that affidavit and all parties have been 
Served but, your Honor, this is something 
I want to give you in relevance to that 
matter that came up this morning. 

Very well. This is a Judicial Ethics 
Committee note. The headnote is "Federal 
Judges should resign membership in a number 
of organizations if such organizations are 
likely to be engaged in proceedings". 

What organization do you sugcest I resign 
from, Mr. Jackson? 


JACKSON: Your ] that section says that if 


Transcript of Proceedings on 3-3-75. 


those organizations present matters before 
it would be prejudicial and it 
mentions charitable organizations and the 
Ruffalo Foundation is a charitable 
organization anc it does have a matter 
before your court. 
COURT: I am not a member. I have no connec- 
tion other than - - - 
JACKSON: Judge Curtin itself is not a member 
of it but the Director is the United States 
District Court so the United States District 
Court is, - does appoint a member as the 
governing body of the Statler, - the 
Buffalo Foundation and they have a matter 
before this court so that therefore the 
court is actually a @fencant in the action 
and judging an action that it themselves 
is a part of. The court is a part of this 
action. 
THE COURT: Very well. Thank you. In this case 
74-293 you have received, I trust, the 
affidavit of Mr. Burns. Mr. Colligan, did 
you file an affidavit? 
MR. COLLIGAN: No, we didn't, your Honor. We had 


filed a motion to dismiss in this cease, when 
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it was in the District of Columbia which 
has not been ruled on. We did write a 
letter to the court recuestine that tnat 
motion be heard at the same time and a 
statement was attached to that motion as 
well as a memorandum of law. 

Do you have a copy of that letter 
there? 

COLLIGAN: Yes, your ilonor. 

JACKSON: There was a motion, a summary motion 
for judgment filed before a motion to 
dismiss wa’ submitted, your Honor. I think 
you should .ake all of them together. 


COURT: Atl right. What do you want to say 


in support of your motion? Do you want 


to have a three judge court, Mr. Jackson? 
What is your argument? 

MR. JACKSON: The lawsuit was filed on ~ - - 

THE COURT: Can you come over here so Mr. Knisley 
can hear you. Just carry your papers 
over. 

MR. JACKSON; right. The oriqinal lawsuit 

filed in the District of Columbia 
was l/.ter transferred to this court, 


2, paragraph 4th, one of the objects 
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vi 


of the lawsuit was to declare Article €, 
Section 20 of the New York State Constitu- 
tion as being unconstitutional for it 
violates the United States Constitution, 
Article 3, Section 1, which states the 

only qualifications to hold office of 
judicial branch of government is good 
behavior. Article 6, Section 29 of the 
New York State Constétution requires a 
person to graduate a recognized university, 
practice law for five years, - pardon me, 
take the two and a half day bar examina- 
tion, be admitted to practice law, 

practice law for five years before you 

are eligible for the l1Qwer court and ten 
years before you are eligible for the Court 
of Appeals and I hold that that is a poll 


tax which was outlawed by the 24th 


Amendment. 


there is a decision, a recent 


Now, 
decision Manes vs. Goldin, United States 
District Court for the Fastern District 
of New York. In this particular case the 
plaintiff challenged the filing of fee 


which consists of five counties. The 


Transcript of Proceedings on 3-3-75. 


court held in this particular case a three 
judge court should be convened when the 
complaint seeks an injunction relief 
against the enforcement of a State statute 
or regulation that is enforced by officers 
of the State. Such enactment is one of 
statewide rather than local application. 
A substantial constitutional question is 
posed and the federal jurisdiction is 
otherwise sufficient under 28 USC 2281. 
The United States Supreme Court has 
said that a three judge court may be con- 
vened where the action is against a local 
officer if he is functioning pursuant to) 
a statewide policy and performing a State’ 
function. The New York State Constitution 
provides for a unified court system and 
that is what we are attacking. We are 
attacking a statewide policy in which 
Article 6, Sect.on 20 of the New York 
Constitution established a unified court 


system for the whole State, so therefore 


this is a State policy and we are entitled 


to a three court panel under that. 


Now, the complaint also challenges 
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Article 6, Section 138 of the New York 
Constitution which gives lawyers seeking 

a judicial position a greater voting right. 
They have the right to file their nominating 
petitions in all recognized political 
parties while non-lawyers do not have 

that right. This is a State policy and 

not just a local policy. 

Even though I am attacking that at 
this particular time I want to point out 
to the Court that in the case of United 
Oxen Party vs. Arthur Hadrick. This is 4 
1971 court decision. The Court in this 
particular case declared Article , - Section 
138 of the New York State Election Law ag 
unconstitutional for it gave one group of 
people more voting power than the other. 
However, New York State Attorney General 
did appear on that case and asked the 
Court to reconsider. The Court denied it 
but still in all New York State was still 
electing their judges under the section 
of law that has been declared unconstitu- 


tional and this has been since 1971, so 


this is a state policy we are attaching,| 
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affair and a threejudge 
apprepriate here. 

the question that has been 
raised by New York State, but before 
going into that I want to say that after 
this lawsuit was filed the United States 
Government has made two appearances but 
have filed no papers and have made no 
denial of any of the allegations made in 
the complaint. Now, as to the State of 
New York they submitted a motion to the 
District Court of the District of 
Columbia and asked for enlargement of 
time which was granted to them on May lst 
to May 15, 1974. 

New York State did not file a timely 
motion as required by law. Their papers 
are before the Court and I am sure it is 
in the file. You will notice they file 
a motion on May 24th, six days after the 
time the Court authorized them to for 
enlargment of time. They made no applica- 
tion to the Court for additional time nor 
were any additional time granted. 


However, one of the things that they 


THE 


MR. 


THE 


MR. 


COURT: 


JACKSON: 


COURT: 


JACKSON: 
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mention in their affidavit in their 

mm, that New York State is immune from 
i lawsuit under the llth Amendment. This 
is incorrect. The United States Suprenie 
Court has n > number of recent rulings. 
Scheurer Administrative vs. Rhodes, 42 L.W. 

United States Supreme Court ruled 

1974 that the llth Amendment 
grounds of civil damage action brought 
under 42 USC, Section 1983, the llth 
Amendment does not shield the State 
officials accused of depriving another of 
federal rights. There are numerous cases 
out since that time - - - 

Mr. Jackson, I think we all agree to 
that. There that lawsuit was against 
Governor Rhodes. 

Yes, it was against Governor Rhodes. 

This lawsuit is against the State of 
New York. 

Well, all right then, your Honor, I 
have a case on that too. This is llth 
Amendment, - this is the Boston Chapter 
of t U s. Reecher, decided 11-8-74. 


™he llth Aendment does not immune the 
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ro aIverse Federal 
istrict Court. The Court held in this 
case the Court may in its own State have La 


sovereignity but when they practice in 
the Federal Court and they be forced to 
appear in Federal Court they lose, - the 
State loses their sovereignity and 
therefore they do not hold any immunity 
as far as a suit for wrong, - for violation 
of a constitutional right under the llth 
Amendment. 

THE COURT: bo you know who the judge was in 
that case? 

MR. JACKSON: I can't pronounce his name, "C-u-r-i- 
a-m". This is the Court of appeals in the 


first district. 


THE COURT: Oh, I see, per curiam", I guess. 
MR. JACKSON: Per curiam, that’s it. I'm sorry. 


Now, we are attacking in the complaint - - 
THE COURT: Well, you want to throw the lawyers 
+97 ¢ +} 3 Ina nnei icht u“ 
out of the judge positions, right, Mr. 
Jackson? 
MR. JACKSON: IT don't know what you are saying 


ther vour Honor. Your question may be 
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misleading. 
COURT: You say that ic uncenstitutional. 
JACKSON: tT Just want our community to be run 
the Constitution of the United States, 
more and no less. 

COURT: We agree; - I agree. 

JACKSON: Now, T am challenging the election 

judges at large. 

COURT: All right. 

JACKSON: The 6th Amendment of the United States 
Constitution requires that anyone charged 
with a crime is entitled to a trial in 
the district. 

THE COURT: The other thing is you don't like the 
Buffalo Housing Court. 
MR. JACKSON: No, your Honor, that's not a three 


judge matter there. I am only dealing 


with three judge matter in this particular 


argument. 
THE COUPT: What do you want to say about that 
too, because that is related, isn't it? 
MR. JACKSON: Your Honor, I have only prepared my 
papers here to discuss, - for the three 
panel court. I waan't going into the 


-é lawsuit but JT will is you insist. 
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I t} 4 o vs 4 isiana, 51 
Se 15 it was iscussed at creat lenath 

on w the 6th Amendment came into 

existance and they went into great lenqth 


into discussina the vintace. The Court 
held that the vintage meant that a trial 
in the neighborhood and the neighborhood 
meant the cistrict and it “ie not rean the 
judicial district, it meant the political 
district. The City of Buffalo has nine 
political districts. They elect their 
judges at large and do not require any 
judge to live in any district. 

The County elects their judges. 

They do not require any of the judges to 
live in the district. The Supreme Court 
elects their judges for the Eighth Judi- 
cial District and they do not require any 
of the judges to live in any particular 
district. 

Now, the courts have held that at 
large elections are unconstitutional for 
they dilute the voting strength of the 
minorities. Zimmer vs. McKeithan, 43 L.W. 


2285, and there is a number of cases on 
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it. In fact, there is a case in this 
court here, I believe. I think Judge 
Timbers came out with a decision on this. 
; COURT: DO you mean Shedd against Lomenzo? 
JACKSON: No, that wasn't the case, was it? 
COURT: It had to do with Niagara County. 
JACKSON: Niagara County, yes. Yes, Citizens 
for Community Action at Local Level 
Corporation vs. Ghezzi, 11-22-74. His 
decision - - - 
COURT: I was on that panel. Go ahead. I 
know about that. 
MR. JACKSON: Your name was not listed. That 
decision along with other decisions that 
Says at large elections are unconstitu- 
tional is in confermity with Rhodes, - 
Williams vs. Rhodes, United States Supreme 
Court decision found at 393 U.S. 23. 

I just want to read a small part of 
this. Clearly the 15th Amendment and the 
19th Amendment were intended to bar the 
federal government an‘? the states from 
denying the right to vote on the grounds 
race, sex and presidential election and 
the 24th amendment clearly and literally 


bars ary state from imposing a poll tax 
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on the right to vote. New York State has 
a poll tax. If you were to go to a uni- 
versity for seven years presuming you was 
going to Harvard University where the 
tuition is $5,350, seven years is over 
$35,000. That is a poll tax that the 
people in this state has to pay to be a 
first class citizen and all those who do 
not have $35,000 are second class 
citizens. 

Obviously we must reject the notion that 
Article 2, Section 1 gives the State power 
to impose a burden on the right to vote 
for such burdens are expressly prohibited 
in other constitutional provisions. We 
therefore hold that no state can pass a 


law regulating election that violates the 


14th Amendment command that no state shall 


deny to any person equal protection of the 
law. 

New York State has denied me equal 
protection. It denied me because I am 
black and denied me because I am poor. 

New York State has provided me with 


education. 
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COURT: Is that in this lawsuit? That is 
in your other lawsuit. 

JACKSON: That is in this lawsuit. 

COURT: Is that in this lawsuit too? 

JACKSON: Yes, that's right. All this is part 
of this lawsuit. Now, when you drive 
your car down the highway and you see a 
sign that says 30 miles an hour or 50 
miles an hour we know that is the speed 
limit, that is the law, but all the other 
laws that this community and this state 
makes they keep it secret from the public 
until you violate one of those laws and 
they snatch you up and say, “hold it, you 
violate this law”. 

The Constitution states - - - 

THE COURT: Now, this is - - - 

MR. JACKSON: I wasn't going to argue the lawsuit, 
your Honor. You «= rted asking me ques~- 
tions on it, your Honor. 

THE COURT: Mr. Jackson, why don't you tell me 
what else is involved here now so I can 
hear the other side. 

MR. JACKSON: Are you going to rule, your Honor, on 


the motion for summary judgment too or 
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are you just going to rule on - 
IT am going to rule on the motion 
for, - On your motion and on the State's 
motion. 

MR. JACKSON: All right. I wasn't notified. All 
right, I will go into the State motion 
because they filed an affidavit and I want 
to cover a few of their points in there 
and then I will be finished. I will go 
right along because T know you are pushed 
for time here. 

In New York State's motion papers 
that they filed to dismiss my petition as 
basec on the law defendant's motion on 
page 4, defendant states plaintiff has no 
inherent rights to be a judge and he 
quotes Session vs. State of Connecticut, 
293 F.supp. 834. Now, Session vs. State 
of Connecticut is an action by a former 
State employee for a declaratory judqment 
declaring the Constitution of Connecticut, 
law of merit system is un constitutional. 

It doesn't say anything like this 
and I don't know where this comes. I 


have read the whole decision over and 
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apparently the New York State Attorney 
veneral is trying to put something in the 
decision that doesn't exist. 

Then New York State lists in the next 
paragraph , they cite McGowan vs. Maryland, 
336 U.S. 420 and he states a requirement 
of admission to practice law is a reasonable 
means to achieve this end. I left out the 
first part which states the State in the 
exercise of its police powers has a 
legitimate interest in setting requirements 
to assure that its judges are qualified. 

low, McGowan vs. Maryland is a very 
large case and it deals with an employee 
of a large department store located on a 
a Highway in Andrew County, Maryland, who 
was fined in Maryland for selling goods 
On Sunday. I think it was a laseleaf 
binder on Sunday and that decision doesn't 
say anything like that. 

Defendant State of New York is trying 
to raise a smoke screen. Everything that 
they have rasied is in their papers that 
T have filed in a number of lawsuits 


which is required and authorized under 
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the 7th Amendment as well as the 1866 
Civil Rights Act. 

Now, the 1965 Voting Richts Act 
requires the United States Attorney to 
make an independent determination of 
whether the New York State Voting Rights 
Law is not discriminatory. New York State 
Voting Rights Law, - pardon me, - New York 
State Law, Article 6, Section 20 has never 
been submitted to the Justice Department 
or the District Court to be approved. 

This law has been on the books all this 
many years and it has never been approved 
as required by 42 United States, USC 1973. 

I have showed the court here that 
first we have a proper cause of action 
which requires a three panel court under 
42 U.S. 2281 or 2284. I am challenging 
Statewide policy and our local policy for 
Article 6, Section 20 sets a unified 
policy for the courts. 

I have challenged the elections at 
large because the Eighth Judicial District 
covers eight districts. It is no. a local 


area. It covers a large area. I have set 
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t « t we are ent Lea re 
vanel court to hear this argument 
econd , New York tate's motix must be 
disma -d because no state can pass any 
‘ hat takes the right, - the vote from 


any citizen unless they violate the lth 
Amendment. Wo state can pass any iaw 
anc I have in my papers before the Court 
and in my motion for summary judgment 
well as the affidavit before the Court 
won't go over it kecause I am sure ti 


Court can reac it. These facts are s 


Out and plain. No law can be passed 


any state that will take away a per s 
right to vote ancnow you mentionec :ibout 


the City Court - - - 

THE TOURT: I hearc your discussion aout t: 

MR. JACKSON: Well, there was one thing I wante 
to mention in there. I mentioned the 
fact that I think there is an Article 12, 
pardon me, Chapter 12, Article 19 of the 


Ruffalo City Ordinance. I will read it. 


THE COURT: Mr. Jackson, I can read it. You have 


been - ce 


MR. JACKSON: You asked me about this. 
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I have hear 

Ali richt. 

I want to hear tir. Burns and Mr. 
Colligan briefly and see what they have 
to say about this. Mr. Colliqan. 

COLLIGAN: May it please the Court, with respact 
to the plaintiff's request for a three 
judge court it is our position that it is 
unnecessary in this case. As I stated 
earlier, we made a motion to dismiss in 
this case while it was still in the 
District of Columbia and at the same time 
we made our motion the case was transferred 
so that motion is still outstanding. We 
believe that the grounds set forth in our 
motion te dismiss mexe hearing this case 
by a three judge court unnecessary. 

I would like to remove one of the 
grounds of our motion to dismiss. We had 
stated that the court lacks territorial] 
jurisdiction. I think that has been cured 
by the transfer to this district. 

Other than that we have covered the 
points in our brief and we have nothing 


further to add. Thank you, your Honor. 
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r. Burns. 
ronr Honor, the Government has filed 
an afficavit in opposition to the motion 
a three judge court which sets forth 
the position of the United States. That 
is that the plaintiff has not pointed to 
any act of the United States which is 
repugnant to the Constitution of the 
United States and as to any other argu- 
ments made by the plaintiff they appear 
directed more towards the acts by the 
State or State statutes and the Government 
would merely join in whatever, - in the 
arguments made in the State's motion to 
lismiss. 


‘THE COURT: You also move to dismiss? 


MR. BURNS : We have not filed a motion in this 
case, your Honor. You recall that this 
matter was last before the Court on 
December 9, 1974, at which time the clerk's 
file was in New York City with the Second 
Sircuit Court of Appeals and the Court 
grantec the Government's request to defer 
filing any papers until the entire file 


came back, confusing as this case was in 
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connection with other cases. 
rank 1t seems to me, your Honor, 

hat if the Court should grant the defen- 

dant SCtate of New York's motion to dismiss 

and the United States*® motion here, or 

rather the United States’, - if the Court 

should first of all dismiss as to the 

State of New York and deny the plaintiff's 

motion for a three judge court as to the 

United States there really is nothing left 

for the Court to decide as to any complaints 

by che United States so there really would 
be nothing left of this lawsuit at that 
point. 

THE COURT: Thank you very much. I will consider 


it submitted and have something to you very 


soon. 


(Proceedings of March 3, 1975 


concluded. ) 
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